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ACTS AMENDMENT (CONSENT TO MEDICAL TREATMENT) BILL 2006 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the chair; 
Hon Sue Ellery (Minister for Child Protection) in charge of the bill. 

Clause 11:  Parts 9A to 9D inserted - 

Proposed section 110Q:  Formal requirements - 
Committee was interrupted after proposed section 110Q had been partly considered. 

The CHAIRMAN:  We are dealing with proposed section 110Q, and we have been discussing an amendment 
that was foreshadowed by Hon Barbara Scott.  I give the call to the Minister for Child Protection. 

Hon SUE ELLERY:  Thank you very much, Mr Chairman.  Before the debate was interrupted, I had indicated 
that it was unlikely that I would change my initial position on this matter.  That remains the case.  I will repeat 
my position so that all members are clear about it.  The Legislation Committee did not recommend that the bill 
be amended to give effect to the form of words suggested in recommendation 2.  Nevertheless, the Minister for 
Health in the other place has given a commitment that the government will ensure, through regulation, that the 
prescribed form will include a form of words that will encourage people to seek medical and/or legal advice.  In 
the view of the government, it is not appropriate to use the form of words suggested by the Legislation 
Committee, because those words imply that an advance health directive is not valid unless the person has 
indicated that such advice has been provided, and by whom.  Proposed section 110Q(1)(a) provides a head of 
power for the form to be prescribed by regulation.  Hon Barbara Scott has suggested that because the words 
suggested in recommendation 2 are not included in the bill, that will prohibit the regulations from including that 
form of words on the prescribed form.  That is not the case.   

Proposed section 110Q sets out the formal requirements for ensuring that an advance health directive is valid.  
The government believes that it is neither appropriate nor necessary to include in this proposed section the form 
of words that should be set out in the prescribed form.  The Minister for Health has made a commitment that the 
prescribed form will include a provision that encourages people to seek medical and/or legal advice.  To include 
a statutory form of words in these formal requirements for validity may disadvantage people who, for whatever 
reason, choose not to use the prescribed form.  It may also result in a loss of flexibility in the scheme that 
underpins this bill.  As the Legislation Committee has noted, that flexibility is very important in ensuring that the 
policy of the bill is successful.  There is no legal requirement for people to seek legal advice when they draw up 
a will.  Therefore, it would be inappropriate to require people to seek legal advice in the context of medical 
treatment.  I note that prior to the suspension, Hon Barbara Scott circulated a proposed amendment.  I do not 
think that amendment has been moved yet.  I indicate that, for the reasons I have outlined, the government will 
not be supporting that amendment. 

Hon BARBARA SCOTT:  I move -  

Page 15, after line 11 - To insert -  

(b) the maker is encouraged to seek legal or medical advice; and 
I thank the minister for that explanation.  With all due respect, the Minister for Health may have given a 
commitment that the prescribed form will contain words that will encourage people to seek medical and/or legal 
advice.  However, that was in a debate in the other house.  If the government is prepared to make that 
commitment, why is the government being so - I am trying to find a polite way of saying it - pig-headed about 
not putting that in this bill -  
The CHAIRMAN:  That was not very polite!   
Hon BARBARA SCOTT:  No!  I think there is some doubletalk here.  The government is saying that it is 
committed to this; however, it is not prepared to put this into the bill.  And as I have said, with all due respect to 
the Minister for Health, I am not sure whether he has ever sat on the Joint Standing Committee on Delegated 
Legislation and had to look at regulations and how they need to reflect the intent of bill.  I am also not sure 
whether the Minister for Child Protection has had that experience.  The government has given a clear indication, 
as I understand it, that it would like this form of words to appear in an advance health directive; however, it is 
not prepared to put that in this bill.  I therefore ask the government to support this amendment. 
Hon GIZ WATSON:  I want to indicate that the Greens are satisfied with the minister’s explanation and accept 
that the regulations are the appropriate place in which to deal with these matters.  We will not support the 
amendment. 
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Amendment put and a division taken with the following result - 
Ayes (15) 

Hon George Cash Hon Brian Ellis Hon Ray Halligan Hon Simon O’Brien 
Hon Vincent Catania Hon Donna Faragher Hon Barry House Hon Barbara Scott 
Hon Peter Collier Hon Anthony Fels Hon Robyn McSweeney Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Nigel Hallett Hon Helen Morton  

 

Noes (13) 

Hon Ken Baston Hon Graham Giffard Hon Ljiljanna Ravlich Hon Bruce Donaldson (Teller) 
Hon Kim Chance Hon Paul Llewellyn Hon Sally Talbot  
Hon Sue Ellery Hon Sheila Mills Hon Ken Travers  
Hon Adele Farina Hon Norman Moore Hon Giz Watson  

 

Amendment thus passed. 
Hon HELEN MORTON:  I move a further amendment to proposed section 110Q -  

Page 15, after line 30 - To insert -  
(e) it includes a form of words which provides an opportunity for the maker to identify 

from whom the advice has been sought. 
The CHAIRMAN:  The amendment will be formally circulated before we resume debate on this matter at the 
next sitting. 
Progress reported and leave granted to sit again, pursuant to standing orders. 
 


